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BRIEF FOR APPELLANT 


Jurisdictional Statement 

This brief is submitted on behalf of the appellant 
herein, pursuant to Section 225(a) of Title 28 of the 
United States Code (Judicial Code, § 128(a)), from a 
jury verdict and a judgment that the appellant was guilty 
of the charge of having violated Section 192 of Title 2 
of the United States Code (R. S. § 102, June 22, 1938, 
c. 594, 52 Stat. 947), and from the sentence of three months 
and fine of $500 imposed upon the appellant (JA. 19A). 



Statement of Facts 


This is a companion case to that of Fleischman v. United 
States, Crim. No. 368/47, which is presently pending upon 
appeal before this Court* and which will be argued jointly 
with this appeal. In order to avoid unnecessary duplica¬ 
tion the instant brief will refer to the statements of facts 
and the argument and authorities contained in Appellant’s 
Brief in Fleischman v. United States. 

The indictment herein charged that on April 4, 1946 
appellant wilfully refused to produce 4 * records upon the 
matter under inquiry committed to the said Committee 
by the Resolution aforesaid, that is to say, all books, 
ledgers, records and papers relating to the receipt and 
disbursement of money by or on account of the Joint Anti- 
Fascist Refugee Committee or any subsidiary or subcom¬ 
mittee thereof, together with all correspondence, and 
memoranda of communications by any means whatsoever 
with persons in foreign countries for the period from 
January 1, 1945 to March 29, 1946” (J.A. 2A). The 
circumstances preceding the aforesaid alleged default are 
set out at pages 2 to 7 of Appellant’s Brief in the 
Fleischman case. For the purposes of this appeal, the 
facts which need be repeated are that the appellant was 
the Executive Secretary, and a paid employee of the 
Joint Anti-Fascist Refugee Committee- (hereinafter re¬ 
ferred to as “JAFRC”) (J.A. 35A); that she was sum¬ 
moned on March 29, 1946 to appear before the House 
Committee on Un-American Activities of the House of 
Representatives (sometimes hereinafter referred to as 
the “House Committee”) (J.A. 30A); and that she did- 
appear and testify before the House Committee on April 4 
and at that time refused to turn the summoned books and 
records over to the House Committee (J.A. 35A-46A). 
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Appellant was arraigned on April 7, 1948 and entered 
a plea of not guilty (J.A. 20A). Judge Richmond B. Keech 
presided at the trial and on April 8 the jury found the 
appellant guilty (JJA 18A-19A). Appellant’s motion for 
a new trial or for a judgment of acquittal (JJA 65A ff) 
was denied and this appeal was filed on April 28, 1948 
(J.A. 20A). 


Basic Statutes 


The applicable statutes are set out in Appendix A of 
Appellant’s Brief in Fleischman. 


Summary of Argument 


Appellant urges that the judgment of the court below 
be reversed on the following grounds: 


The trial court erred in excluding proof that the 
House Committee was acting beyond the constitutional 
limits assigned to legislative investigations; in charging 
that the document served on appellant was a subpoena 
duces tecum; in construing a “wilful” default to mean 
“intentional” irrespective of the motive therefor; and 
in charging that the books and records summoned were 
pertinent to an investigation authorized by the Resolution. 


The trial court should have dismissed the indictment 
for the reason that it was predicated upon a Resolution 
which violates the First, Fifth, Sixth, Ninth and Tenth 
Amendments to the United States Constitution. The Reso¬ 
lution, on its face and as applied, impairs freedom of 
speech, press, association and thought which create no clear 
and present danger to a substantial public interest and 
thereby infringes upon the First Amendment. The Con¬ 
gressional need for information does not justify the im¬ 
pairment occasioned under the Resolution, particularly 
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since the objective of the House Committee investigation is 
not information for legislative purposes, but “exposure” 
of speech and opinion otherwise constitutionally immunized 
from legislative action. Moreover, even if some expression 
and thought could be abridged as an incident of a Con¬ 
gressional investigation, this Resolution is still void since 
it is so vague as to permit the investigation of all expression 
and thought. The vagueness of the Resolution is also a 
fatal defect thereof since the Resolution is enforceable by 
penal sanctions and is therefore required to provide a fixed 
and definite standard of guilt under the Fifth and Sixth 
Amendments. 

In failing to exclude government employees from the 
jury panel, the trial court deprived appellant of an oppor¬ 
tunity to have a fair trial by an impartial jury. A govern¬ 
ment employee acting as a juror cannot make a free and 
uninfluenced decision where he is required to pass upon 
the guilt of a member of an organization listed as “sub¬ 
versive” by the Attorney General. 

The trial court also committed reversible error in ad¬ 
mitting into evidence appellant’s testimony before the 
House Committee although Section 634 of Title 28 of the 
United States Code expressly excludes such testimony. 

And it was error to charge, as a matter of law, that 
there was present a quorum of the House Committee so 
as to constitute that Committee a competent tribunal at 
the hearing at which appellant testified. The existence of 
a quorum was an essential element of the crime and a 
disputed question of fact which should have been left to 
the jury. 
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I 

The trial court repeated the errors committed in 
Barsky v. United States . 

i 

I 

As in Fleischman (see Appellant’s Brief, pp. 9-10), 
appellant here has preserved and urges that it was error 
to exclude evidence of the Committee’s history and motives 
(J.A. 22A); to charge that the summons served on appel¬ 
lant was a subpoena duces tecum (J.A. 24A, 62A); to 
charge that a “wilful” default means no more than an 
intentional default (J.A. 63A); and to charge that the 
documents requested were pertinent to the Committee’s 
authorized inquiry (J.A. 62A). 


The resolution establishing the House Committee 
on un-American activities is unconstitutional and it 
was therefore error to deny appellant’s motion to 
dismiss the indictment. 

This Court is respectfully referred to the argument and 
authorities contained at pages 10 to 21 of Appellant’s 
Brief in Fleischman wherein the arguments and authorities 
relied upon by appellant herein are fully set forth. 

Ill 

It was reversible error to refuse appellant’s re¬ 
quest to discharge all government employees from 
the jury panel. 

As upon the trial in Fleischman, appellant herein moved 
that all government employees be excluded from the jury 



panel (J.A. 27A) and also as upon the Fleischman trial 
the motion was denied and several of the jurors selected 
were government employees (J.A. 28A-29A). 

It is submitted that this denial of appellant’s motion 
was error for the reasons set forth at pages 21 to 22 of 
Appellant’s Brief in Fleischman. 


‘ It was reversible error to admit in evidence the 
testimony of appellant before the House Committee. 

Appellant’s objection to the introduction at the trial 
of her testimony before the House Committee have been 
duly noted and preserved j(J.A. 33A). For the reasons 
set forth at pages 22-24 of Appellant’s Brief in Fleisch¬ 
man, it was error to admit that testimony. 


"It was reversible ^error for the trial court in its 
charge to take-fromthe jury the question of fact as 
'to whether there was present a quorum of the House 
Committee sufficient to constitute it a competent tribu¬ 
nal at the hearing at which appellant allegedly com¬ 
mitted the charged offense. 

The trial court, over duly noted objection by appellant 
./(JJL.62A-63A), charged the jury as follows: 

“The Court instructs you, as a matter of law, 
that the Committee on Un-American Activities of 
* the House of Representatives was a validly con¬ 
stituted'committee of thfe Congress, and was at the 
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time of the defendant’s appearance”* (J.A. 59A- 
60A). 

The Government’s case in the instant trial included 
the testimony of Mr. Ernie Adamson, the counsel of the 
House Committee on April 4 when appellant testified, and 
a transcript of appellant’s testimony before the Committee. 
Mr. Adamson testified on direct examination: 

i 

“Q. Mr. Adamson, do you recall how many mem¬ 
bers of the committee were present during the 
questioning of Miss Bryan? A. Well, as I recall it, 
she was called towards the end of the day, and I do 
not think all the members of the committee were 
present. As I recall it, there were six of the nine 
present, but I would have to look at the transcript 
to refresh my recollection. The Chairman was 
there, and Mr. Mundt was there, and Rankin, Peter¬ 
son, but as to the others I would want to look at the 
transcript to refresh my recollection. As a matter 
of fact, they came and went all day during the 
hearing. 

Q. As far as the transcript you refer to, all that 
■ shows is the questions and answers, and as far as I 
know it does not show at any particular time the 
members there. Of course, in the asking of ques¬ 
tions, anybody asking questions would have to be 
there to do it, but it does not give any list of mem¬ 
bers at different times? A. No, my recollection is 
that there were six members of the committee present 
when the committee adjourned that afternoon, and 
I recall when she handed in her statement she had 
papers in her hand that some of the members 
accepted and read the statement after the committee 
adjourned” (J.A. 47A-48A). 

On cross examination his testimony was: 

I 

.* It will be noted in comparison with the charge in the Fleischman case 
which is quoted at pages 24-25 of Appellant’s Brief in Fleischman , that the 
charge herein contains no reference to the existence of a quorum other than 
may be implicit in the instruction that the House Committee “was a validly 
constituted committee of the Congress and was at the time of the defendant’s 
appearance” (J.A. 60A; see J.A. 62A-63A). 



8 


“Q. And the committee members went in and 
out? A. Yes. 

Q. So that you do not know who was there at any 
particular time? A. With the exception of the chair¬ 
man I wouldn’t attempt to say at any particular 
moment exactly which members of the committee 
were present” (J.A. 49A). 

The transcript of the appellant’s testimony before the 
House Committee indicates that she was questioned by the 
Chairman, Rep. Wood (J.A. 35A-46A), Rep. Mundt (J.A. 
35A, 36A, 43A, 45A), Rep. Landis (J.A. 36A, 39A, 40A) 
and Rep. Rankin (JA.. 46A). Consequently it appears 
from the transcript that she was interrogated by a total of 
four Congressmen although five members are necessary 
to constitute a quorum of the Committee. 

The reasons and authorities which support the appel¬ 
lant’s contention that the above quoted charge of the 
trial court constitutes reversible error are to be found 
at pages 24 to 33 of the Appellant’s Brief in Fleischman. 
In the instant case it will be noted that there was no 
evidence that a quorum was present at the beginning of 
the session and the only evidence that there was a quorum 
present at any time was Adamson’s oral testimony that 
six members of the committee were present during the 
questioning of the appellant. But this oral testimony is 
not confirmed by the transcript introduced into evidence, 
for that transcript does not indicate the presence of any 
but four members of the Committee. The evidence here 
is even weaker than that in Fleischman and the error is 
compounded inasmuch as the trial court here made no 
express finding or determination that as a matter of law 
a quorum was present. 

Upon the trial the United States Attorney argued as 
follows with respect to the presence of a quorum: 

“Mr. Murray: I can’t enlighten you very much 
on that. My own view is that it is a matter that 


9 


cannot be collaterally attacked by the witness. It 
is a matter that should have been called to the j 
attention of the committee at the time, and the certifi¬ 
cation here is presumed to be within the rules. If 
I had been sure about it I would have brought it 
out in the testimony, but I can’t say that I am sure” 
(JA. 56A). 

The last sentence in the quoted observation would seem 
to express the doubt of the United States Attorney either 
as to the applicable law or to the actual presence of a 
quorum at the time that the appellant testified. Thus it 
is noteworthv that the Government did not introduce six 
members of the House Committee who could testify that 
they were present during appellant’s testimony. In any 
event, the Government’s apparent reliance upon some 
theory of unimpeachability of official records does not 
sustain the action of the trial court in taking from the 
jury the question of fact as to whether there was a quorum; 
and to the extent that the Government’s position is predi¬ 
cated upon some presumption of official regularity, this 
Court’s attention is directed to the language of the Su¬ 
preme Court in Sinclair v. United States , 279 U. S. 263, 
296-297: 

» ; 

“The United States suggests that the presumption 
of regularity is sufficient without proof. But, with¬ 
out determining whether that presumption is ap¬ 
plicable to such a matter, it is enough to say that 
the stronger presumption of innocence attended the 
accused at the trial. It was therefore incumbent 
upon the United States to plead and show that the 
question pertained to some matter under investi¬ 
gation.” 
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CONCLUSION 

For all the reasons set forth herein, the judgment 
should be reversed. 

Respectfully submitted, 

0. John Rogge 
401 Broadway 
New York 13, N. Y. 

Benedict Wolf 
160 Broadway 

- New York 7, N. Y. 

902 20th Street, N. W. 
Washington, D. C. 

Attorneys for Appellant 

On the Brief: 

Robert H. Goldman 
Mubbay A. Gordon 
Herbert J. Fabricant 

Of Counsel 
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In the United States Court of Appeals 
for the District of Columbia Circuit 


No. 9851 


HELEN R. BRYAN, Appellant 

y. 

UNITED STATES OF AMERICA, Appellee 


Appeal from the United States District Court 
lor the District of Columbia 


BRIEF ON BEHALF OF APP ELLEE 


COUNTERSTATEMENT OF THE CASE 

The appellant, Miss Helen R. Bryan, appeals from a 
judgment of conviction and sentence of three months’ im¬ 
prisonment and a fine of $500 (J. A. 19A) for violation of 
2 U. S. C. 192 in willfully making default of a summons to 
produce before the Committee on Un-American Activities 
of the House of Representatives records of the Joint Anti- 
Fascist Refugee Committee, an unincorporated association 
of which she was Executive Secretary. The subpoena was 
returnable on April 4, 1946, in Washington, D. C-, and she 
appeared before the -Congressional Committee on that date 
but did not -produce the records. 
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Appellant claims that the trial court committed reversi¬ 
ble error in not excluding all government employees from 
the jury because of the Loyalty Order; and also in instruct¬ 
ing the jury as a matter of law that a quorum of the Con¬ 
gressional Committee was present when the default oc¬ 
curred. Other points are raised as in the companion case 
of Fleischman v. U. S No. 9852 this Court, but they are 
settled by Barsky v. U. S., App. D. C. 167 F. 2d 241, cert, 
den. 334 U. S'. 843 (pending in the Supreme Court of the 
United States since June, 1948, on petition for rehearing). 
The briefs and appendix in the Bar sky case, supra, (No. 
9602 this court) and the briefs and appendix in the Fleisch¬ 
man case, supra, are respectfully referred to for a complete 
statement of all the facts in this case. 

The Committee on Un-American Activities of the House 
of Representatives beginning in about October, 1945, made 
attempts to see the records of the Joint Anti Fascist Refu¬ 
gee Committee at its offices in New York. These failing, 
it issued its subpoena directed to the organization by name 
commanding the production of records showing receipts 
and disbursements of the organization for a certain period. 
This was done after an investigation lasting several months 
which disclosed information found by the lower court and 
this Court to be sufficient to justify the Congressional Com¬ 
mittee in sending for the records. The appellant, as Execu¬ 
tive Secretary of the organization, responded to the sum¬ 
mons by appearing before the Congressional Committee in 
Washington, D. C., in January, 1946. She refused to pro¬ 
duce the records. Thereafter Dr. Edward K. Barsky, 
chairman of the Executive Board of the Joint Anti Fascist 
Refugee Committee, was summoned to produce the records. 
He appeared also but did not produce the records, saying 
that the Executive Board had instructed him not to. This 
statement had reference to an action taken by the Execu¬ 
tive Board at a meeting presided over by Dr. Barsky him¬ 
self as chairman at which the board unanimously resolved 
to instruct Dr. Barsky, who was then under subpoena, not 
to produce the records. After the failure of Dr. Barsky to 
produce the records the Congressional Committee obtained 
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from the organization a list of its Executive Board mem¬ 
bers and summoned them and issued another summons di¬ 
rected to the Joint Anti-Fascist Refugee Committee by 
name requiring the production of the records of the organ¬ 
ization before the Congressional Committee in Washing¬ 
ton, D. C. on April 4, 1946. The subpoenas directed to the 
individuals were all served upon them and the subpoena 
directed to the organization by name was served upon the 
appellant. She accepted service in her capacity as Execu¬ 
tive Secretary. All persons including the appellant ap¬ 
peared before the Congressional Committee in Washington, 
D. C. on April 4, 1946, and were separately examined. All 
but the appellant excused the failure to produce the records 
by explaining that the custody of them was in the appellant 
and not in them. The appellant was the last person called 
before the committee. She admitted that she was the cus¬ 
todian of the records but refused to produce them (J. A. 
35A-46A). She stated that even if the Executive Board of 
the organization should direct her to produce the records 
she did not know whether she would (J. A. 44A). She and 
the others were cited for contempt. 2 TTSC 194. Dr. Barsky 
and all the other members of the board, including Ernestina 
G-. Fleischman, were indicted as a group. The appellant 
was indicted separately. The indictment against the group 
came to trial first, all being tried in June, 1947, except Mrs. 
Fleischman, who was not available. Mrs. Fleischman was 
brought to trial separately in March and April, 1948, and 
immediately following the termination of her trial the trial 
of this appellant was had. 

The trial was most informal. Counsel for the appellant 
was personally willing to have a trial without a jury (J. A. 
22A) but the appellant insisted upon a jury trial (J. A. 
24A). The trial proceeded on stipulations which may not 
appear precisely stated in the record but nevertheless were 
really made. These included the stipulation that that part 
of the Barsky trial relating to the pertinency of the records 
which the Congressional Committee summoned would be 
adopted in toto in this case. Included also was the stipula¬ 
tion that the printed transcript of the proceedings before 
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the Congressional Committee on April 4, 1946, would be 
received as an accurate transcript of what occurred; and 
that either side could offer parts of those proceedings and 
reserve objections to any parts received, the appellant re¬ 
serving objection to the receipt of any part of it on the 
general point that it was not admissable under the immu¬ 
nity provisions of 28- U. S. C. 634 1 (J. A. 22A-26A). 

Before the jury was selected counsel for the appellant 
made a motion to exclude government employees, which mo¬ 
tion the court overruled (J. A- 2TA-28A). The selection of 
the jury will be more fully discussed in the argument on 
the jury question in this brief. 

The Government called only one witness, Mr. Ernie 
Adamson, counsel for the Congressional Committee. He 
testified in effect that a quorum of the committee was pres¬ 
ent when the appellant appeared before it. The printed 
transcript of proceedings (which is an original exhibit, 
Govt. Ex. 6 in the Fleischman case No. 9852 this Court) 
shows that at some time- during the all day session of the 
Congressional Committee six members questioned wit¬ 
nesses and that four members questioned the appellant. 
The facts in this matter will be more fully stated in the 
argument on that question in this brief- 

SUMMARY OF ARGUMENT 

I 

The court did not commit reversible error in refusing 
to exclude all government employees from the jury. In this 
community government employees are a substantial por¬ 
tion of our eligible jurors. The issues in this case which 
went to the jury had nothing to do with subversive activi¬ 
ties and an acquittal by the jury woud not have been a 

lit will be observed that the Government agreed to stipulate that Mr. 
McDavitt* an investigator for the Congressional Committee who served on the 
appellant the summons of the Committee addressed ‘ * To the Serge ant-at-Arms 
or his special messenger' \ was not the Sergeant nor his special messenger (J. A. 
24A.-25A). The record in this case therefore at J. A. 31 A, line 6, is incorrect 
in quoting government counsel as stating “that Mr. McDavitt did answer 
the description ’\ That part of the sentence should read “that Mr. McDavitt 
did not answer the description.” 
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repudiation of or reflection npon the action of the Attorney 
Genera! in declaring- under- authority of the Loyalty Order : 
that the Joint Anti-Fascist Refugee Committee is a sub¬ 
versive organization* The feeling on the subject matter 
of Communistic activities in tins country is not limited to 
government employees. 

n 

The court did. not commit reversible error in instructing 
the jury that the Congressional Committee was properly 
constituted. The undisputed evidence justified a finding ! 
that a quorum was present before and during the appear- i 
ance of the appellant before the Congressional Committee. 
The law is not clear that the quorum question must be left 
to the jury like fact issues. In Christ off el v. JJ. S., No. 9788 
this Court, opinion rendered November 22, 1948, the ques¬ 
tion was put to the jury in a limited fashion. 

m 

The other points reserved in this appeal are as of now 
settled law in this- jurisdiction. Barsky v. 27. S., supra. 

ARGUMENT 

I j 

The Trial Jar? Was I mparti al 

Appellant contends that the trial court committed rever¬ 
sible error in denying appellant’s motion to exclude from 
the jury all government employees. Before the jury was 
selected counsel for the appellant moved the court to ex¬ 
clude all government employees (J. A. 27A-28A). The 
three peremptory challenges available to the appellant were 
exercised on government employees as follows: (1) an em+ 
ployee of the Naval Gun Factory (Tr. 16, 47); (2) an em¬ 
ployee of the General Accounting Office (Tr. 17, 27); and 
(3) an employee of the Bureau of Engraving and Printing 
(Tr. 17, 28). A long list of questions handed to the court 
by counsel for the appellant were put to the prospective 
jurors, many of them directed to government employees 
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and having relation to their experiences with the adminis¬ 
tration of the Loyalty Order (Tr. 15, et seq). The trial 
itself was devoid of any reference to subversive activities. 
Under all the circumstances it would be impossible to de¬ 
clare the trial jury in this case as partial, except by imput¬ 
ing to government employees an irrebuttable presumption 
of bias. For reasons stated more fully in the argument 
in appellee’s brief in the companion case of Fleischman v. 
U. S., supra, appellee submits that this ought not to be done. 

No one is indifferent on the provocative subject of sub¬ 
versive activities and there is no basis for supposing that 
feelings of prejudice or fear are exclusive with government 
employees or substantially greater on their part because 
of the operation of the Loyalty Order. Private employers 
are as ready to discover such activities and penalize them 
where they can; and they are not subject to the restraints 
t^at the executive order and constitutional considerations 
put upon government executives in discovering and protect¬ 
ing against such activities. Hence to exclude government 
employees would exclude a significant portion of the citi¬ 
zens of this community but would not exclude all persons 
with feeling on the subject nor a class having unusually 
strong feelings on the subject. It is submitted that the solu¬ 
tion of the problem in cases of this character is a careful 
examination of the individual prospective juror with a dis- 
postion on the part of the court to exclude from the jury 
a person whose impartiality is not free from doubt although 
not so patent as ordinarily to justify his exclusion for 
cause. The Fleischman trial is cited as a good example of 
this treatment. The trial in the instant case was unevent¬ 
ful chiefly because appellants counsel seemed disposed sim¬ 
ply to reserve the point for the general proposition that a 
government employee is necessarily unfit to sit on a jury 
trying a case of this kind. It is pertinent in connec¬ 
tion with this particular case to observe that there were 
really no disputed factual issues. The appellant was sum¬ 
moned to produce records. There were such records and 
she admittedly had custody of them and she purposely and 
intentionally refused to produce them. These facts made 
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her guilty if the instructions of the court on the law were 
correct. I 

n 

The Trial Court Handled the Quorum Question Properly 

Counsel for appellant objected to the trial court’s holding 
as a matter of law that a quorum was present when appel¬ 
lant made her default (J. A. 62A). In its instructions to 
the jury the court stated: 

“The court instructs you, as a matter of law, that 
the Committee on Un-American Activities of the House i 
of Representatives was a validly constituted Committee 
of the Congress, and was at the time of the defendant’s 
appearance; that such Committee had jurisdiction over 
the matters under consideration; * * * ” (J. A. 59A- 
60A) 

An objection was again registered immediately following 
the instruction (J. A. 62A). 

The evidence as to the number of members of the Con¬ 
gressional Committee present at the proceedings of April 
4, 1946, and in particular at that part of the proceedings 
when the appellant appeared as a witness before the Com¬ 
mittee^ consisted of the testimony of Ernie Adamson, coum 
sel for the Congressional Committee, and the printed tram 
script of the proceedings being a printed document con¬ 
sisting of 105 pages and being an appendix to a Committed 
Report of the House of Representatives known as Report 
No. 1936 of the 79th Congress, Second Session. This 
printed transcript is one of the original exhibits, known 
as Govt. Ex. 6, in the records of the Fleischman case, Nd. 
9852 this Court. 

The testimony of Mr. Adamson on direct examination as 
to the number of members of the Congressional Committee 
present may be summarized as follows. That when the ap¬ 
pellant appeared before the Committee, witness did not 
think all the members of the Committee were present As 
he recalled it six of the nine were present but he would have 
to look at the transcript to refresh his recollection. The 
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chairman was there and Mr. Mnndt and Mr. Rankin and 
Mr. Peterson. They came and went all that day during the 
hearing. His recollection is there were six members pres¬ 
ent when the committee adjourned that afternoon (J. A. 
47A-48A.) On cross examination in answer to the question 
“Is it true that at that late hour that there were still six 
members of the Committee present?” The witness an¬ 
swered “Yes, there was a great deal of interest. They came 
and went from time to time, and we also had a quorum of 
the Committee.” Except for the chairman witness would 
not attempt to say which members of the Committee were 
present at any particular moment. Witness thinks Peter¬ 
son was there and Mr. Rankin came and went a couple of 
times and he is not sure whether Mr. Murdock stayed the 
whole time or not. Witness does not recall Mr. Murdock 
taking any part in the examination but he has no recollec¬ 
tion that Murdock was not there. His recollection is that 
Mr. Peterson came in and went out but he could not pick 
any particular time. He knows there were about six pres¬ 
ent when the Committee adjourned and whether they in¬ 
cluded the four who interrogated Miss Bryan, witness can 
not say except the chairman interrogated her and was also 
present when the Committee adjourned. Witness thinks 
there were six members there right straight through but he 
could not give their names. (J, A. 49A-51A). The printed 
transcript of the proceedings (Govt Ex. 6 in the Fleisch- 
m/m case, supra) shows that the following members of the 
Committee at some time during the all-day session of April 
4,1946, put questions to the various witnesses- 


Chairman John S. Wood 

Page 1 

Mr. Thomas 

Page 1 

Mr. Mundt 

Page 3 

Mr. Rankin 

Page 5 

Mr. Landis 

Page 9 

Mr. Bonner 

Page 32 


It shows that the following members of the committee put 
questions to the appellant when she appeared: 

Chairman John S. Wood Page 96 J.A. 35A 
Mr. Mundt Page 97 J.A. 36A 



Mr. Landis 
Mr. Rankin 
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Page 97 JJL36A 
Page 103 JJL46A 

This printed transcript also shows that immediately follow¬ 
ing the examination of the appellant, who was the last wit¬ 
ness before the committee, a motion was made, seconded 
and carried that steps be taken to canse the citation of the 
witnesses who had appeared that day for contempt of the 
Committee. 

For reasons more fully argued in the brief for appellee 
in the Fleischman case, supra, reference to which is re¬ 
spectfully made, it is submitted that the trial court in this 
matter did not commit reversible error. The evidence in¬ 
dicates almost with certainty that there was a quorum of the 
Committee present at some time during that day. The ap- ! 
pellant was the last witness to appear. Hence if there had 
ever been a quorum that day there was, in legal contempla¬ 
tion, a quorum when she appeared. Christoffel v. U. 8\ 
supra. 

m 

The Barsky Questions Are Settled 

Bar sky v. U. S., supra, disposes of appellant’s point 1, j 
page 5; point II, page 5; and point IV, page 6. j 

CONCLUSION 

It is respectfully submitted that the appellant was tried 
by an impartial jury properly selected; that there were no 
disputed fact questions; that the rulings on the legal points 
in the instructions were applicable and correct; and that 
the verdict was an inevitable result Accordingly the judg¬ 
ment should be affirmed. 

Respectfully submitted, 

George Morris Fay 
United States Attorney 

Charles B. Murray 
Assistant United States 
Attorney 

Attorneys for Appellee. 
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The arguments advanced by appellee in snpport of the 
Trial Court raling allowing federal government employees 
on the jury panel and the jury are considered at pages 1 
1-11 of Appellant’s Reply Brief in Fleischman. For the ! 
reasons there stated, appellant submits that appellee has : 
failed to demonstrate that in this prosecution a jury which \ 
included two federal government employees (J. A. 27A- | 
29A) provided appellant with the fair and impartial jury 1 
guaranteed to her by the United States Constitution. 

. i 

IL 

At pages 12-18 in Appellant’s Reply Brief in Fleisch¬ 
man, the various contentions of appellee upon this appeal 
concerning the quorum charge of the Trial Judge are anal¬ 
yzed. In that Reply Brief the error inherent in appellee’s 
reliance upon the evidence to show that there was present a 
quorum is demonstrated. No matter how conclusive the 
evidence, the question of the presence of a quorum was 
properly a question of fact for the jury. ! 

Moreover, the record in this case does not establish 
by an overwhelming weight of the evidence the presence 
of a quorum nor does it otherwise justify the Trial Court 
action taking the quorum question from the jury. The testi¬ 
mony of Adamson was far from conclusive as to the con¬ 
current presence of five members of the House Committee 
at any time (see Appellant’s'Main Brief, pp. 7-8), and the 
portion of the transcript introduced upon the trial showed 
the presence of less than a quorum when appellant was 
sworn and testified ( id ., pp. 8-9). There was no other testi¬ 
mony or evidence to prove a quorum on April 4th . Appellee 
has sought to cure the patent defect in the prosecution’s 
case by extended reference to portions of the transcript of 
the April 4th hearing other than the portion reporting ap- 
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v 

pfeilant’s testimony (see Government’s Brief, pp. 7-9). But 
the only portion admitted upon the trial was appellant’s 
testimony (J. A. 35A-46A), and it nowhere appears in the 
record that any other portion of the April 4th hearing 
transcript was offered or admitted in evidence. Appellee 
cannot, in this case, rely upon evidence admitted in an¬ 
other, separate prosecution, especially where that evidence 
was here not even offered. 


CONCLUSION 

The judgment and conviction should be reversed. 

Respectfully submitted, 

0. John Rogge 
401 Broadway 
New York 13, N. Y. 

Benedict Wole 
160 Broadway 

i New York 7, N. Y. 

902 20th Street, N. W. 
Washington, D. C. 

Attorneys for Appellant 

On the Brief: 

Robebt H. Goldman 
Murray A. Gordon 
Herbert J. Fabricant 

Of Counsel 




